INTRODUCTION
We expect that the information that we receive from the particular provision of a treaty, from its preamble and annexes and from its object and purpose as well as from the preparatory work or from the practice in the application of a treaty to be harmonies as they all flow from the same source -that being the common intention and common understanding of the parties. Unfortunately, due various factors, occasionally this does not occur. Cases arise where there was no concordant intention of the parties on the specific issue at the time of the conclusion of a treaty and the vague text conceals the absence of the agreement. The parties achieved a concordant intention although its textual expression is defective and does not fully manifest the common intention. Or, over time, due to changed social circumstances, the concordant practice in the application of the treaty reflects a new common understanding of the parties differing from the original. There may be other reasons to consider but in a situation of contradictory information we have the problem. We can try, if it is possible to harmonize them. But, if it is not possible, we must weight them and decide which of them have greater weight.
Articles 31 and 32 of the Vienna Convention on the Law of Treaties (hereinafter: the VCLT) enumerate some means for the determination of the meaning of the treaty, but they do not enumerate all means. The same Articles establish certain hierarchical relationship between the means indicated in the first and second Article, but they do not determine the relative weight of each of them and the superiority of some over others in the case of their mutual disharmony. Thus, the Articles leave a rather broad discretion to the interpreter in respect to the choice of means, their weighing and resolving any potential disharmony among them. That broad discretion undermines predictability and certainty in interpretation of international treaties and just these values are the rationale of the rules on interpretation. If we do not know in advance the means to be used and in the case of disharmony, what will have greater weight, we are unable to predict the outcome of interpretation. Further, we cannot predict the legal effects of the treaty in the specific situation and consequently whether our attitude will be in accordance with the treaty or not.
The text explores whether it is possible to establish objective determinants to the relevance and weight of various means. The brief analysis of Articles 31 and 32 of the VCLT will cast some light on their content and elements relevant for the exploration of the topic of this text. A short indication of the importance of the topic will be given and a hypothesis concerning the exploration will be exposed. Since the interpretation comprehends searching for the answer to a question appeared in the application of the treaty by using means of interpretation -the hypothesis is that determinants of the significance of means of interpretation have to be searched for in a triangle of particular characteristics of the treaty, of the question and of the means. The hypothesis will be explored in respect to the constituent acts of international organizations, the European Convention on Human Rights and the investment treaties.
BRIEF ANALYSIS OF ARTICLES 31 AND 32 OF THE VIENNA CONVENTION ON THE LAW OF TREATIES
Principles, rules, methods, evidences, sources, elements, techniques, maxims etc. are legal terms, used concerning the interpretation of international treaties, to denote same or different things. But, the content of Articles 31 and 32 of the VCLT might be decomposed to the evidences of facts relevant for interpretation and the methods of choosing, treatment and weighing evidences. 2 The text of a treaty, the preamble, annexes or preparatory work are expressions of the intention of the parties and these documents or their parts can be named evidences of intention. Subsequent agreement on the interpretation of a treaty or subsequent practice in the application of a treaty reflects an understanding of the text of a treaty by the parties and these acts can be denoted as evidences of understanding. The border between these two groups of evidences is not always clear cut, but in this text intention is connected with the creation of an international treaty and understanding with the application of the treaty. Circumstances of the conclusion of a treaty or rules of international law applicable between the parties may be labeled as evidences of matters which may influence the intention or understanding of the parties and thus might clarify their expressions.
Article 31 of the VCLT refers to good faith and that reference might be taken as a general method of interpretation. References to ordinary or special meaning and to the context, object and purpose might be titled as particular methods. Methods instruct us how to deal with evidences, how to establish interaction among them. The means of interpretation will be used in this text as generic term that covers evidences and methods.
Using an exhaustive method of enumeration, Article 31, limits "general rule," to some means of interpretation. Contrary, following an exemplary method of enumeration, 3 Article 32 under the tile "Supplementary means of interpretation," leaves discretion of using, beside the preparatory work and the circumstance of the conclusion of a treaty, also other evidences and methods.
Article 32 of the VCLT determines two conditions under which supplementary means are applicable. The first condition enables that interpreter uses supplementary means "to confirm the meaning resulting from the application of Article 31." The second condition relates to incapacity of Article 31 to produce sufficiently clear meaning. When interpretation according to Article 31 results in an ambiguous, obscure, manifestly absurd or unreasonable meaning then the interpreter will apply supplementary means. Thus the interpreter may apply supplementary means always, but the text of Article 32 implies that interpreter is not obliged to use them, if application of Article 31 results in a sufficiently clear meaning. That implies certain superiority of means provided in Article 31. 4 The 2 See the review of Articles 31 -32 of the VCLT at M. E. Villiger International Law Commission (hereinafter: the ILC) made distinction between primary means of interpretation from Article 31, which all have to be taken into account in the process of interpretation, and supplementary means of interpretation from Article 32. 5 Beyond that very modest indication of hierarchy among various evidences and methods of interpretation, the issue of the hierarchical order among them has not been further governed by Articles 31 and 32.
Working on the codification of the rules on interpretation in 1964 -1966, the ILC was very careful not to prejudice the issue of hierarchy among different means. In its Commentary of 1966 the Commission was explicit that successive order of the paragraphs in Article 31 (then it was Article 27) did not mean hierarchical order of the application of elements indicated in them. 6 It stressed that "that the application of the means of interpretation in the article would be a single combined operation" 7 and that "all the various elements, as they were present in any given case, would be thrown into the crucible, and their interaction would give the legally relevant interpretation." 8 Further, the ILC explained that line of division between supplementary means and those primary from Article 31 (then 27 Article) was not rigid and that confirmatory function of supplementary means "establishes a general link between the two articles and maintains the unity of the process of interpretation." 9 The issue of significance of different means of interpretation was discussed in the Commission and was object of comments of Governments, but it was not addressed by the Commission much more beyond above stated observations and it was not governed by the proposed Articles beyond the classification into general rule of interpretation and supplementary means. Having returned to the issue of subsequent agreements and subsequent practice in the application of a treaty as means of interpretation in 2013, the ILC has started to consider the issues of relevance, weight and significance of different means of interpretation.
IMPORTANCE OF THE ISSUE
The non-settled issue of determinants of the choice and hierarchical order of means of interpretation is of remarkable importance. Usually, interpreter has at disposal more evidences and methods. Frequently, they can be in disharmony and the choice some among them, or attributing more weight to some result in different interpretation of the same treaty provision. Due to that reason the ICJ inter-5 Report of the ILC, 2016, 125. 6 Yearbook of the ILC, 1966, vol. II, 219. 7 Ibid. 8 Ibid., at para. 8. 9 Ibid., at 220, para. 10. preted the same provision differently in different phases of the proceedings 10 or two ICSID tribunals, 11 in two cases of comparable facts, interpreted the same provision of the bilateral investment treaty differently.
The fact that the issue of determinants of significance of various means of interpretation has not been settled, or at least not in satisfactory way, before and after the codification of the Treaty Law, and that leaves a broad discretion to interpreter, caused sharp criticism. H. Lauterpacht wrote: "…as a rule they (rules of interpretation) are not the determining cause of judicial decision, but the form in which the judge cloaks a result arrived at by other means… it is a fallacy to assume that the existence of these rules is a secure safeguard against arbitrariness or partiality." 12 But, he continued: "the examination must be directed not so much to a criticism of rules of interpretation in general, or of their number, as to the accuracy of particular rules, the manner of their application, and their hierarchical importance when viewed in their totality." The unsettled issue has remained the constant object of observation and dissatisfaction in the literature. 13 The sharpest in criticism was probably Bianchi, who compared interpretation with playing cards and observed:
"…the most well-known version of the game relies on the VCLT cards. Such unconditional success is hardly surprising, as the flexibility of the system is such that recourse to the VCLT accommodates practically all approaches to interpretation. The principles and rules of the VCLT can be twisted and bent, turned upside down and the criteria codified in it can be prioritized to one's liking." 14 Normative fixing determinants of significance of evidences and methods of interpretation would serve legal predictability and certainty. However, the issue is whether such general normative regulation is possible and whether it would be useful? There are views that over-regulating process of interpretation might be counterproductive. 15 Commenting on the Draft of the ILC from 1964, one Government observed that the Commission "endeavoured to encroach as little as possible on the freedom of the interpreter", 16 considering obviously that freedom in interpretation exists. There is the view that "determination of the hierarchical importance or relevance" of evidences and methods relevant for interpretation in advance in general way is also counterproductive: "The point to be stressed is that prior to a comprehensive contextual examination no determination of the hierarchical importance or relevance of any feature of the context may be usefully made, and any attempt to do so must ultimately frustrate the ascertainment of genuine shared expectations." 17 The US delegation at the Vienna Conference on the Law of Treaties considered that the draft rules on interpretation, prepared by the ILC, were too rigid and proposed more flexibility, but the proposal was rejected. 18 The issue is whether it is possible to define general determinants valid in each case of interpretation or whether each case of interpretation requires its particular determinants? G. Nolte refers to particular circumstance of the case and of the treaty: "Articles 31-33 VCLT do not set up a rigid system, or method, of interpretation, but rather offer a range of means of interpretation whose relative importance must be assessed in a holistic fashion in the light of the particular circumstances of the case and of the treaty concerned." 19 Interpretation in practice is employment of means of interpretation with the aim that the treaty provides a reply to the question that has appeared in its application. Thus, hypothetically, general determinants of the relevance and weight of means of interpretation might be found in the triangle of the treaty, the raised question and the means of the interpretation. The following text aims to explore the relevance of these three angles in the establishment of the determinants of the significance of the means of interpretation. However, it will be seen that some factors beyond the triangle have also been distinguished as relevant for interpretation.
CLASSIC DOCTRINE OF FAVOURABLE AND ODIOUS THINGS
The classics created doctrine on the relevance of the distinction between favourable and odious things for choosing between an extensive or restrictive interpretation. Having observed that "many Words have several Significations, one more strict and precise, the other more loose and extensive," 20 Grotius held that the nature of a promise should determine the choice between a restrictive and extensive meaning. The promise of favourable nature requires extensive interpretation and the promise of an odious nature demands restrictive interpretation. Grotius wrote: "In cases not odious we must understand the words in their full extent, as they are generally taken; and if they are ambiguous, then they must be taken in the largest sense". 21 He explained that: "The favourable are those that carry in them an Equality, and respect the common Advantage, which the farther it extends, the greater is the Favour of the Promise, as in those that make for Peace the Favour is greater than in them that make for War;…" 22 Thus, Grotius thought that the "nature of a promise" can determine the choice between an extensive and a restrictive interpretation, but only in the limits of the text. Pufenedorf followed Grotius in that doctrine, 23 but Vattel brought the innovation.
If the expression of the parties are "indeterminate, vague, or susceptible of a more or less extensive sense" and "precise point of their intention cannot, in the particular case of question, be discovered and fixed by other rules of interpretation," Vattel considered that reason and equity advise the determinative importance of distinction between favourable and odious matters as the presumed intention of the parties. 24 Without pretension to be exhaustive in enumeration of favourable and odious matters Vattel sorted those tending to common advantage and equality, 25 25 Ibid., at 364, para. 301. 26 Ibid., at 365, para. 302. 27 Ibid., para. 303. 28 Ibid., para. 304.
doctrine of favourable and odious matter beyond the limits of the text, but he saw the doctrine as the last means of interpretation, allowed when all others were incapable of determining the "precise point" of intention of the parties. The references to favorable and odious matters disappeared later in literature, but the issue whether the nature of subject-matter of the obligations, accepted by a treaty, are of relevance for interpretation of international treaties has remained actual.
PARTICULAR CHARACTERITICS OF MULTILATERAL TREATIES
Classics thought that the nature of the subject-matter of an obligation was a factor that could determine interpretation. Changes within the international community over time have influenced the consideration of the issue. The expansion of multilateral treaties, raising the prominence of law-making treaties and constituent acts of international organizations initiated doctrinal discussion and practical solutions related to the relevance of characteristics and types of international treaties as determinants of significance of various means of interpretation. The question -whether fragmentation of international law is manifest also in "the emergence of dif ferent hermeneutics across the landscape of judicial treaty interpretation?" 29 -has become actual.
Q. Wright drew the distinction between "law-making" and other treaties, comparing the first with domestic statues and the second with private contracts. 30 Having observed that statements of intention in legislative debate in parliament's bodies or correspondence between their members have little weight in interpretation of statutes, 31 Wright also observed that it was not common to use preliminary materials, except formally attached reservations, for the interpretation of multilateral law-making treaties. 32 Critics of the intentional approach will extend this view to all multilateral treaties and add new arguments. "The mixed aims, motives, interests, and ideologies" of the countries participating in preparation and adoption of multilateral conventions, "the haste and confusion in which multilateral conventions are often drawn up," "the fact that States may accede to these conventions many years after they were originally drawn up", when practice in the application pushed aside original intention of drafters, "render the very notion of the intentions of the par- ties artificial." 33 The consequence of such criticism might be that the preparatory work, as the evidence of original intention of the parties, is inferior to the practice in the application of a treaty which reflects a contemporary understanding of the text. P-M. Dupuy distinguishes "a treaty that establishes an organization designed to achieve a shared purpose" and contends that such treaties place the judge in a position of an organ of community who will interpret the treaty pursuant to the communal interests furthering the collective plan. 34
CONSIDERATION OF THE ISSUE BY THE INTERNATIONAL LAW COMMISSION
In the First report on subsequent agreements and subsequent practice in relation to treaty interpretation 35 G. Nolte, Special Rapporteur presented a concise review of application of Articles 31 -33 of the VCLT by different international courts, tribunal and quasi-judicial bodies. The review shows that different courts or tribunals use some means much more frequently than others. 36 Except the ICJ, jurisdiction ratione materiae of other courts, tribunal or quasi-judicial bodies are limited to one or a few conventions similar in nature. Consequently, it might be presumed that the nature and particular characteristics of these conventions determine the selection of means. Bearing this in mind, most probably the Special Rapporteur proposed the following as Paragraph 2 of Draft conclusion 1: "The interpretation of a treaty in a specific case may result in a different emphasis on the various means of interpretation contained in articles 31 and 32 of the Vienna Convention, in particular on the text of the treaty or on its object and purpose, depending on the treaty or on the treaty provisions concerned."
It seems that the Special Rapporteur considered that the treaty or the treaty provision can determine significance of various means of interpretation. After discussion in the ILC, Paragraph 2 of Draft conclusion 1 has become Paragraph 5 of Draft conclusion 2, which states that the interpretation comprehends "single combined operation, which places appropriate emphasis on the various means of interpretation," 37 but reference to the treaty or the treaty provision was removed to the Comments. 38 Paragraph 15 of the Comments is important also by explana-33 G.G. Fitzmaurice, supra note 14, at 3. 34 P.M. Dupuy , Evolutionary Interpretation of Treaties: Between Memory and Prophecy, in E. Cannizzaro (ed), supra note 1, at 126. 35 ILC, A/CN.4/660. 19 March 2013. 36 Ibid., at paras 10 -27. See review of the choice of means of interpretation by different international courts and tribunals at E. Villiger, supra note 1, at 115 -116. 37 RILC, supra note 4, at 120, para. 16. 38 Ibid., at 131, para. 15.
tion that the interpreter is not free "to choose how to use and apply the different means of interpretation." 39 The interpreter is invited to identify "the relevance of different means of interpretation in a specific case" 40 and to weight each of them in good faith and in such a way as to determine their mutual interaction. By doing so, the interpreter should rely on previous assessments in the same or other relevant areas. 41 The ILC discussed the issue whether the nature of the treaty is capable of determining the significance of different means of interpretation. Some members of the ILC thought that "the subject matter of a treaty", its content consisting of economic matters or human rights provisions or technical or value-oriented provisions might be relevant for interpretation. 42 Also, they considered that "basic structure and function" of a treaty, whether a treaty is based in concept of reciprocity or in a common good could influence its interpretation. 43 They found support for such views in the jurisprudence of different international courts and tribunals. The other members opposed arguing that the "nature of the treaty" was not enough a clear concept and that it is inseparable from the object and purpose of a treaty. 44 The ILC left, for the time being, the question open.
AN INTERPRETATIVE MODEL FOR CONSTITUENT ACTS OF INTERNATIONAL ORGANIZATIONS
Exploration of the interpretative practice of different international courts have shown the existence of certain correlations between the nature and other particular characteristics of the treaty and the employed means of interpretation, which is visible in statistics of employed means: some means of interpretation are used much more frequently than others and some means are attributed with greater weight than others. The correlation does not mean that interpreter has to apply only those frequently applied means and that rarely employed means should not be applied at all, but it can result in a model consisting of usually employed means and usually attributed weight. The model can serve as grounds for the expectation concerning the interpretation. The ILC emphasized the importance of consistency in interpretation advising the interpreter to rely on previous assessments of significance of means of interpretation in the same or other relevant areas. 45 39 Ibid. 40 Ibid. 41 Ibid. 42 Ibid., at 131, para 16. 43 Ibid. 44 Ibid. 45 RILC, supra note 4, at 131, para. 15.
The ICJ considered the issue of relevance of particular characteristics of constituent acts of international organizations for their interpretation in the Advisory
Opinion of Legality of the Use by a State of Nuclear Weapons in Armed Conflict:
"… the constituent instruments of international organizations are … treaties of a particular type; their object is to create new subjects of law endowed with a certain autonomy, to which the parties entrust the task of realizing common goals. Such treaties can raise specific problems of interpretation owing, inter alia, to their character which is conventional and at the same time institutional; the very nature of the organization created, the objectives which have been assigned to it by its founders, the imperatives associated with the effective performance of its functions, as well as its own practice, are al1 elements which may deserve special attention when the time comes to interpret these constituent treaties." 46 Consequently, the new subject of law enjoys "certain autonomy" also in interpretation of the constituent act and therefore acts of the organs of an organization have particular weight as evidence of their understanding of the constituent act. The ICJ concluded that the nature of the organization, the objectives, the effectiveness, and the practice of the organization have particular weight.
The Court referred further to the customary rule of interpretation, as stated in Article 31 of the VCLT, and quoted the following text from the Article: "the terms of a treaty must be interpreted 'in their context and in the light of its object and purpose' and there shall be 'taken into account, together with the context:. . . (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation'". 47 It is remarkable that the Court omitted to mention "ordinary meaning". The ICJ continued by referring to four previous cases where the rule was applied, 48 but in all of them the method of ordinary meaning was mentioned and two of them were focused on that method. The issue is whether the Court by such textual arrangement indicated some preference of the mentioned elements over those omitted? The hypothesis that the context, object and purpose as the methods of interpretation and subsequent practice in the application of the treaty as evidence of contemporary understanding of the treaty have particular significance in the interpretation of these treaties might have some support in the practice of the PCIJ and the ICJ.
The analysis of the relevant interpretative practice of the two World Courts, the PCIJ and the ICJ, shows the purpose, object and context will prevail over the opposite text of particular provision. In the Advisory Opinion on the issue whether the competences of the ILO include conditions of work in agriculture, the PCIJ interpreted, by some support in dictionaries, adjective "industrial," which appeared in some provisions of Part XIII of the Versailles Peace Treaty, then constituent act of the ILO, broadly to cover agriculture. 49 Terms "persons of industrial experience", and in the French version "personnes compétentes en matières industrielles," indicating qualification for the membership in a Commission of Enquiry for compliance of the parties with the ILO Conventions, as foreseen in Article 412 of Part XIII, were particularly in disharmony with the purposes of Part XIII. Interpreting the phrase in the context of the whole Part XIII, the Court concluded that intention of the parties was that the phrase include "the industry of agriculture", but the Court did not hesitate to add "even if it were not so read the consequences would be that there would seem to be merely a defect in the constitution of the machinery in this particular instance, and not that the powers given to the international organisation with regard to conditions of labour were to be similarly limited." 50 Having established that the purposes of the ILO could not have been achieved without an extension of its regulation to the work in agriculture, the Court left the possibility open that the parties had made a mistake by asking for industrial experience as the qualification for the Compliance Committee.
In the Advisory Opinion on Certain expenses of the United Nations the ICJ remarked that the provisions of the treaty as a whole can implicitly supplement a particular provision. 51 The approaches of the ICJ to interpretation in the preliminary objection phase and the second phase of the South West Africa cases differed substantially, but they were identical in considering the text as not sacrosanct. In the preliminary objection phase, the ICJ gave primacy to "the spirit, context and object" over method of "natural and ordinary meaning". 52 In the second (admissibility) phase the ICJ deleted some words from the text, contrary to the principle effet utile, to adjust the meaning to the Court's interpretation. 53 Interpreting Article 41 of the Statute of the ICJ to see whether preliminary measures of protection are binding in the La Grand case, the Court faced terms "the measures suggested" in the English version of the second paragraph of Article 41, which implied non binding character. Since the French version "l'indication de ces measures" was neutral to the question of their binding force, the Court reconciled two linguistic versions in light of object and purpose of the Statute and found that the measures were binding. 54 Both Courts frequently used methods of consulting the purpose, object and context in interpretation of such sorts of treaties. In the Advisory Opinion on the Competences of the ILO, the PCIJ gave primacy to the text of Part XIII of the Versailles Treaty as whole over consideration of particular provisions in isolation 55 and attributed particular weight to object of the treaty, "general design of the Contracting parties" 56 , and the purposes of the ILO, as stated in the preamble. 57 In the Organization and Methods of Agricultural Production, the Court referred to the object and purposes for which the ILO was established. 58 The Court found in the Personal Work of Employers case that prohibition of the incidental regulation of working conditions of employers, if necessary to protect wage-earning workers, would have been contrary to the aim and the scope of Part XIII. 59 In the Reparation for injuries suffered in the service of the United Nations, the ICJ considered the whole text of the UN Charter 60 and concluded that the Organization "could not carry the intentions of its founders if it would devoid of international personality." 61 66 The Courts did not explicitly refer to the principle of effectiveness, but need to make the international organizations effective in sense that they are capable for achieving their aims, underlie the reasoning of the Courts.
Much more weight was attributed to the practice in the application of the treaty than to preparatory work. Having found that "as regards the inclusion of agriculture", there was no ambiguity in Part XIII, considered as a whole, the Court observed that "if there were any ambiguity" the action taken under the Treaty might have been explored 67 and the Court referred shortly to the practice. The Court did not consider preparatory work in the case, but noted there was nothing in the preparatory work that would be contrary to its interpretation. 68 The practice, especially the conclusion of conventions by the UN, was taken as evidence of understanding of the character of the Organization by its Members. 69 Practice in the application of the Charter played the role in Certain expenses of the United Nations. 70 The conclusion might be drawn from the above review that the model of interpretation of constituent acts of international organizations gives priority to the broad context, object and purpose of the treaty and to the practice in the application of the treaty. 71 However, there are a number of cases of interpretation of such kind of treaties that did not follow the described model. terms held main significance. The purpose and object of the treaty, the preamble or the text of the treaty as whole were not considered.
AN INTERPRETATIVE MODEL FOR THE EUROPEAN CONVENTION ON HUMAN RIGHTS
Exploration of the interpretative practice of the ECtHR has shown that relevant characteristics of the European Convention on Human Rights give priority to some means of interpretation. That practice is known as "evolutive" interpretation. 75 The ECtHR emphasized the distinguished nature of the Convention saying that: "Unlike international treaties of the classic kind… It creates, over and above a network of mutual, bilateral undertakings, objective obligations which, in the words of the Preamble benefit from a 'collective enforcement'." 76 The Convention is "a 'constitutional instrument of European public order' in the field of human rights". 77 Its substantive and those provisions "which govern the operation of the Convention's enforcement machinery" have to be interpreted "in the light of present-day conditions," "the Court cannot but be influenced by the developments and commonly accepted standards" 78 and, consequently the Convention cannot be interpreted "solely in accordance with the intentions of their authors as expressed more that forty years ago". 79 It means that evidence of expressed intention of the parties many decades ago have less significance than evidence of the contemporary understanding of the text. Contemporary understanding is expressed in national legislation of the parties, in treaties, other rules of international law, or other documents which are not binding, etc. 80 When the ECtHR found that national practice relevant for the application of the provision of the Convention of majority of the parties converges enough in respect to the specific disputed issue, the Court named that converging practice as the "European consensus", "broad consensus", "emerging consensus", or "common ground" and took it as evidence of understanding of the parties of the concerned provision in relation to the specified issue. 81 The ECtHR states: "The consensus emerging from specialised international instruments and from the practice of Contracting States may constitute a relevant consideration for the Court when it interprets the provisions of the Convention in specific cases." 82 In the case of absence of consensus, the ECtHR usually leaves the matter in the "margin of appreciation", at discretion of each Contracting State. 83 It should be noted that the practice in the application of the Convention, used by the ECtHR as means of interpretation is not fully in line with standards inserted in the VCLT and explained by the ILC. In the Loizidou (jurisdiction) case, the ECtHR invoked Article 31 (3 (b)) of the VCLT 84 which refers to subsequent practice in the application of the treaty as an authentic means of interpretation. However, the judgment informed that there were two exceptions, together with the Respondent State, from a consistent practice of other parties. The disharmonic practice of three parties obviously disabled a finding of common understanding of all parties, which was the condition of Article 31 (3 (b)) of the VCLT. "The consensus emerging from … the practice of Contracting States" can be treated as a supplementary means of interpretation. But, even such treatment requires some flexibility. The ILC took perhaps too much of a restrictive position that the identification of subsequent practice as a supplementary means of interpretation "requires, in particular, a determination whether conduct by one or more parties is in the application of the treaty." 85 85 Text of the draft conclusions on subsequent agreements and subsequent practice in relation to the interpretation of treaties adopted by the Commission, Conclusion 6 para 3, RILC, 2016, 120.
other national legal acts are not taken in direct application of the Convention, usually they have not been taken for the implementation of the Convention than for other purposes, but they have to be in accordance with the Convention.
Stressing often "that it is essential that the Convention is interpreted and applied in a manner which renders its rights practical and effective and not theoretical and illusory," the ECtHR provides extensive interpretation 86 and requires that particular circumstances of the situation do not prevent effect of the Convention. 87 That dictum has its origin in contextual interpretation, in establishing the connection between Article 1 of the Convention, which obliges the parties "to secure the practical and effective protection of the rights and freedoms…" and other Articles so that the connection resulted in disclosing "positive" obligations. 88 However, that does not mean that the ECtHR did not and will not use other means for interpretation of the European Convention on Human Rights. The preparatory work is usually not employed, but sometimes is. The ECtHR has determined its position in the model: "It can be seen from the case-law that the travaux préparatoires are not delimiting for the question whether a right may be considered to fall within the scope of an Article of the Convention if the existence of such a right was supported by the growing measure of common ground that had emerged in the given area." 89 It might mean that practice in the application of the Convention, as a supplementary means, in the variant used by the ECtHR, or other evidence of contemporary understanding of the parties prevails over the preparatory work.
Without pretension to be exhaustive in drawing all details of the interpretative model, established by the ECtHR, it can be concluded that it prioritizes contemporary expressions of understanding of the text of the Convention, made by the Contracting Parties.
In the case of departure from the model the ECtHR might be expected to provide an explanation. So, for example, in the Bankovic case, the Court departed from key elements of the model, established in the Loizidou (jurisdiction) case, particularly from its thesis that evolutive interpretation is not relevant just for substantive provisions only, but also for those "which govern the operation of the Convention's enforcement machinery", and explained: "However, the scope of Article 1, at issue in the present case, is determinative of the very scope of the Contracting Parties' positive obligations and, as such, The explanation lies in different functions of Article 1 of the European Convention on Human Rights, on one side, and its former Articles on jurisdiction of the Commission and the Court, 91 on the other side. It is evidence of the ECtHR conviction that the function or the scope of effect of the provision of the Convention is of relevance for the choosing means of interpretation.
AN INTERPRETATIVE MODEL FOR THE INVESTMENT TREATIES
It is not easy to establish statistical correlations between investment treaties and the means of their interpretation in arbitral practice. Three empiric investigation of interpretation of these treaties did not result in identical outcomes. It should be noted however that the investigations differed in respect of the scope of samples of the reviewed arbitral decisions and awards, in respect of the period when the decisions were rendered and in respect of investigative methodology. However some findings do converge. The biggest sample includes 229 arbitral decisions and awards. 92 The sample of the second size covers 98 decisions or awards rendered by the ICSID tribunals between 1998 and 2006. 93 The smallest sample contains 20 decisions and awards of the ICSID tribunal delivered between 2011 and 2016. 94 The first and the third investigations discovered the use of methods of ordinary meaning and context in about 60% of reviewed cases. 95 According to these two explorations a bigger employment had only had previous case law which was referred to in about 80 % of reviewed decisions. Fauchald ordinary meaning but said that the objective interpretation was prevailing. 96 Under objective interpretation he most probably understood textual interpretation. Actually he illustrated an objective interpretation on the factual basis that the tribunal used dictionaries. 97 Further, he observed usage of context in about fifty decisions. 98 Evidence of the scrupulous adherence to the words was the frequent reference to the principle of effet utile. Fauchald and Etinski explorations noted the reference to effet utile in about 20% 99 or 30% 100 of the reviewed decisions. Fauchald 101 and Etinski 102 investigations disclosed employment of the object and purpose in about 50% of the reviewed case. Hai Yen observed that method just in 35% of the reviewed cases. 103 Using comparative treaty practice (comparisons with other investment treaties) was detected in about 30 % by Fauchald 104 and in 45% by Etinski. 105 References to the scholarly writings were observed in more than 70 % of the reviewed decisions by Fauchald, 106 in 44% by Hai Yen 107 and in 35% by Etinski. 108 Fauchald found the preparatory works in something less than 30%, 109 Etinski in 15% 110 and Hai Yen in some more than 5% 111 of the reviewed cases. References to the subsequent agreements or to the subsequent practice in the application of the treaty were very exceptional.
Bearing in mind that, in comparison with the constituent acts of international organizations and the European Convention on Human Rights, investment treaties govern the smaller scope of social interactions, which are limited to relationships between a State and the foreign investors, it might be expected that the parties to such kind of treaties could much more precisely express their intention in the text of a treaty and consequently that methods of ordinary meaning and context had greater weight in the interpretation of these treaties. The three investigations show that this expectation might have some support in arbitral practice. In the Ping An Life Insurance Company of China case, the ICSID Tribunal confirmed the importance of the ordinary meaning method: "The ordinary meaning approach has been adopted in many investor-State arbitrations to confirm that the presumed intentions of the parties should not be used to override the explicit language of a BIT (Fraport v. Philippines at The ICSID Tribunal reminded the parties in the Mobil Investments Canada case that "Articles 31 and 32 of the VCLT attaches the greatest importance for interpretation to the ordinary meaning of the treaty, taken in its context." 113 That interpretative instruction, given by the Tribunal, is meaningful particularly in respect to investment treaties. As the provisions of a treaty completely express the intention of the parties, there is not great need to consult the object and purposes of the treaty for obtaining further information. In spite of that empirical investigation disclosed that the object and purposes of a treaty have been relatively frequently used in the interpretation. The ICSID tribunals quote often first paragraph of Article 31 of the VCLT which refers to the object and purpose of the treaty. Fauchald came to the impression that the teleological method was "subsidiary to the objective approach", 114 in other words the purposes were used for interpretation when the text was not clear. Also the tribunals used the object and purpose to control correctness of the interpretation arrived at by using ordinary meaning and context. 115 The object and purpose prevail over the wording of the treaty exceptionally. 116 Small employment of the preparatory works and the practice in the application of the treaty is unexpected.
These treaties contain some legal notions and standards, such as investment, property, expropriation, national treatment, denial of justice, which have autonomous meaning in investment treaties if they are not defined in the specific way in a particular treaty. The ICSID tribunals determine their meaning mainly by referring to the case law of ICSID and other tribunals, by analyzing comparative treaty practice or by reading scholarly works. Sometimes the ICSID tribunals differ between consistent previous arbitral practices -jurisprudence constantand inconsistent practice attributing importance to consistent practice. Concerning the last two questions, which were answered in the same day, the PCIJ noted that "they are essentially different in their nature, and the considerations applicable to them are different". 119 In fact the difference was bigger between the first and other two questions. The first question related to the particular provision in Article 389 of the Versailles Treaty. The other two questions did not refer to a particular provision. Thus, naturally the first question directed the PCIJ to the particular provisions of Article 389 which became the subject matter of its attention and the Court investigated "the ideas inspiring the provisions", 120 object of these provisions, 121 wording of the Article, 122 and rejected absurd 123 and ineffective solutions. 124 The other two questions were not directed to a particular Article, but asked about the limits of competences of the ILO. The interpretative practice of the ECtHR reveals that certain characteristics of the questions, which have to be answered by interpretation of the European Convention on Human Rights, can justify that the ECtHR departs from some elements of its interpretative model. It was said above that the converging practice in the application of the Convention, as an expression of contemporary understanding of the Convention by majority of the Contracting Parties, has important role in the interpretation of the Convention. However, it is not always the case. In A, B and C v. Ireland, the Court found that "the prohibition in Ireland of abortion for health and well-being reasons, based as it is on the profound moral views of Irish people as to the nature of life…" 129 makes the opposite widespread consensus among the Parties without relevance. Or, in Republican Party of Russia v. Russia, the Court considered that practice in the Parties reflected a consensus that regional political parties should have been allowed to be established. But, the Court found that "notwithstanding this consensus, a different approach may be justified where special historical or political considerations exist which render a more restrictive practice necessary". 130 Thus, if the question affects "the profound moral views" of people, stability of new born democratic system or something of similar nature, such nature of the question can justify leaving of European consensus as a means of interpretation. If the subject matter of the question is concerns the issue of "autonomous concept," developed by the ECtHR, the answer will be in line with this autonomous concept.
If the question relates to arbitration clauses of investment treaties, ordinary meaning and context of the clause will have particular importance, but if the question concerns autonomous concepts of international investment law consistent case law and scholarly writings will have prevailing weight.
Obviously, the choice of means of interpretation and attribution to them corresponding weight depends in some measure on the characteristics of the question which has to be answered by interpretation.
CHARACTERISTICS OF MEANS OF INTERPRETATION AS DETERMINANT OF THEIR SIGNIFICANCE

Characteristics of Means of Interpretation as Determinants of Their Relevance
Having in view that Article 32 of the VCLT enumerates supplementary means of interpretation in an exemplary way and that the list of these means is open, the issue might be whether it is possible to identify determinants of relevance of supplementary means of interpretation. In other words the issue is whether we can know in advance what facts, beyond these determined in Articles 31 and 32, are relevant for interpretation of a treaty provision? If we take Villiger's assertion that state parties are the masters of the treaty 131 as a starting point, if the treaty is a product of their will and remains under control of their will, the means of interpretation may include all evidences of facts that might be connected with their will, as the products of their will or determinants of their will. Such understanding is in accordance with the ICJ definition of interpretation: "a treaty provision … must be interpreted … in accordance with the intentions of its authors as reflected by the text of the treaty and the other relevant factors in terms of interpretation". 132 However, that definition was given in the context of the bilateral treaty and we have seen that the ICJ distinguished constituent acts of international organizations due to particular characteristics of these treaties, among which is also that an international organization, founded by a treaty, enjoys autonomy in application and interpretation of the treaty. exclusive masters of these treaties, at least, not in a way as they are masters of other treaties. Qualifying the European Convention on Human Rights as "a constitutional instrument of European public order", the ECtHR displaced the Convention beyond the exclusive circle of the will of the State Parties, in a much broader circle of facts that may be taken into account for interpretation. The Court considers reports of non-governmental organizations, scientific reports, material of the Council of Europe etc. In the Christine Goodwin case the ECtHR took into account legislative changes in Singapore, Canada, South Africa, Israel, Australia, New Zealand and the United States of America, 133 obviously states beyond the circle of the State Parties to the European Convention on Human Rights. Even more remote facts have been mentioned in literature, such as moral values underling the treaty, 134 "the general features of the world social and power processes" 135 and the expectation of the audiences of different dispute settlement bodies. 136 On the other hand, we can find in judicial practice examples of refusal of the court to go far beyond the text of the treaty. In the case of the Competences of the ILO to regulate incidentally the personal work of the employer, the PCIJ considered that "political principles or social theories" which were not mentioned in the treaty were not of relevance for ascertaining what the contracting parties agreed to. 137 The attitude of the parties to the dispute may play a particular role in the determination of significance of the means of interpretation. In the Article 3, Paragraph 2, of the Treaty of Lausanne case, the PCIJ found that the text of Article 3 was sufficiently clear, which made consideration of the preparatory work redundant, but since the Turkish Government referred to some facts of negotiations of the Lausanne Treaty, the Court investigated the preparatory work. 138 A failure of the council for the claimant in the Kılıç case to address properly the new evidence of the understanding of the Russian version of the BIT, submitted by the respondent, has proved fatal for the claimant. An attempt of the council to remedy the failure in an annulment procedure was not successful, since the ad hoc Committee found that: "An annulment proceeding is not the appropriate venue for the losing party in ICSID arbitration to make up for failures of the strategy followed by counsel in the arbitration proceeding." 139 Beyond these considerations there are at least two general characteristics of the means of interpretation which determine their relevance in the broadest sense. Obviously, if the means of interpretation does not extend any information which might be useful for answering the question raised in the application of a treaty, such means is then without relevance. Another characteristic is accessibility. If relevant material was not accessible to a State, if a State could not have knowledge of material before the disputed event occurred, it would not be fair to take it into account for interpretation. It was explicitly said concerning the preparatory work, 140 but it is not easy to see any reason against general validity.
Characteristics of the Means of Interpretation as Determinants of Their Weight
Discourse on the significance of various evidences of intention of the parties was running across the pages of three issues of the American Journal of International Law in 1929. In editorial comment Ph. M. Brown disagreed with the US official who asserted that "interpretations," "understandings," "precisions," and "constructions," by which all signatories, except the US, conditioned their acceptance of the Pact on the Renunciation of War of 1928, did not touch the text of the Pact. 141 Brown emphasized the importance of detection of "real intention of the parties" for interpretation of international treaties. 142 In the next issue of the Journal, A. P. Fachiri replied stressing almost exclusively the relevance of the text of a treaty. He grounded such an approach not only in legal certainty which was, according to him, more important in international than in domestic affairs, but also in conditions of the conclusion of a treaty, on the fact that members of legislative body, by whose consent a state accepts a treaty, did not participate in negotiations and could not be familiar enough with all the details of the preparatory work which might be relevant for interpretation. 143 In his response in the next issue of the Journal Brown did not concur with Fachiri's opinion that, provided that the text of a treaty was "intelligible," extraneous evidence could not be used for its interpretation. According to Brown the text could not be taken as sufficiently clear before interpreter found that the meaning embodied the intent of the parties. 144 Something of the same discourse revived itself three years later in the differences between the majority and a minority of the judges of the PCIJ concerning the advisory opinion in the case of the Interpretation of the Convention of 1919 concerning Employment of Women during the Night. 145 Interestingly, Fachiri appeared in the proceedings as the representative of the UK. 146 The PCIJ found that the text of Article 3 of the Convention was free from ambiguity and obscurity, 147 but contrary to Fachiri's position, the Court searched for "some valid ground for interpreting the provision otherwise than in accordance with the natural sense of the words." 148 The PCIJ investigated title, preamble, other provisions of the Convention 149 the aim, preamble and other provisions of Part XIII of the Versailles Treaty, 150 previous case law of the PCIJ related to the ILO, 151 circumstances of the conclusion of the Convention, 152 preparatory work 153 and comparative practice, 154 but did not find any good reason to depart from the natural meaning of terms. In spite of the fact that the PCIJ investigated all extraneous evidences, Judge Anzilotti criticized the approach of the Court asserting, in line with Brown, that the satisfactory clarity of the text could not be established without previously ascertaining the intention of the parties and invoking the general aim of international labour legislation -protection of manual workers -as the best evidence of the intention of the parties. 155 So, he was of the opinion that the Convention did not prevent women in positions of supervision or management to work during the night. The interpretation of the majority was quite correct, but later practice has shown that Judge Anzilotti read the intention of the parties better than the majority. Two years later, states adopted a revised text of the Convention 156 and exempted women holding position of management and who were not engaged in manual work from prohibition of night work.
The hierarchical relationship between the "ordinary meaning" rule and other methods of interpretation has been considered by the two World Courts. We have seen that the PCIJ thought that "some valid ground" can justify "interpreting the provision otherwise than in accordance with the natural sense of the words". 157 The PCIJ looked for "valid ground" everywhere in all available evidences, as indicated in the previous paragraph. And, the ICJ stated that "To warrant an interpretation other than that which ensues from the natural meaning of the words, a decisive reason would be required..." 158 It rejected looking at the preparatory work, in spite of the fact that a minority of judges believed that preparatory work led to the opposite interpretation. Two years later the ICJ observed that "the first duty of a tribunal …is to endeavour to give effect to them (words) in their natural and ordinary meaning in the context in which they occur. If the relevant words in their natural and ordinary meaning make sense in their context, that is an end of the matter". 159 In spite of that tough statement, the Court made a short reference to the preparatory work and the practice in the application of the treaty. 160 After twelve years the same Court said that the rule of the natural and ordinary meaning of the words is not an absolute one. "Where such a method of interpretation results in a meaning incompatible with the spirit, purpose and context of the clause or instrument in which the words are contained, no reliance can be validly placed on it." 161 Thus, the scope of methods that can challenge the "ordinary meaning" rule has varied in the practice of two World Courts from the context, via spirit and purpose to all available evidence. In spite of the mentioned variations, the quoted passages and judicial practice in general conform presumed greater weight of "ordinary meaning" method. At least, it should be the starting point of an interpretation.
The difference between the subsequent practice in the application of the treaty as authentic and supplementary means is clearly established. To be authentic means, subsequent practice has to reflect the common understanding of all parties, but it is not necessary that all parties participate in the practice. In Conclusion 9 [8] of the Text of the draft conclusions on subsequent agreements and subsequent practice in relation to the interpretation of treaties adopted by the Commission the ILC stated that "the weight of a subsequent agreement or subsequent practice as a means of interpretation under article 31, paragraph 3, depends, inter alia, on its clarity and specificity" and that "the weight of subsequent practice under article 31, paragraph 3 (b), depends, in addition, on whether and how it is repeated." 162 Taking authenticity of intention or understanding of the parties as a measure of weight of means of interpretation, the following means from Article 31 -ordinary meaning, context, agreement on interpretation of a treaty and subsequent practice in the application of a treaty -might have presumed greater weight.
CONCLUSIONS
Articles 31 and 32 of the VCLT leave broad discretion concerning the choice and weighing means of interpretation. But, discretion is not unlimited. The interpreter is not free "to choose how to use and apply the different means of interpretation." 163 Article 31 of the VCLT implies consideration of all means of interpretation which constitute "general rule" of interpretation in any case of interpretation. It does not mean that all of them will be relevant in each case. The relevance of any means of interpretation is determined by its capacity to extend information useful for answering the question appearing in the application of the treaty. Thus, the Villiger stated: "All means in Article 31 should be considered. However, not every means will necessarily yield a result as to the interpretation of the treaty term. The order chosen in Article 31 among the various means therefore appears to be that of logic, proceeding from the intrinsic to the extrinsic, from the immediate to the remote." 164 In spite of the fact that some means of interpretation from Article 31, such as ordinary meaning, context, agreement on the interpretation of a treaty, or subsequent practice in the application of a treaty have, by their authenticity of expression of intention or understanding of the parties, greater weight, it could not be said that they should have in each case primacy over other means.
Exploration of the interpretative practice of different international courts indicates a certain correlation between the nature or other particular characteristics of the treaty and employed means of interpretation, which is expressed in the fact that some means of interpretation are used much more frequently than others and that some are weighted greater than others. The more frequently used and more important means for interpretation of the particular treaty or the particular type of treaties can be named "model of interpretation." Thus, the model of interpretation of constituent acts of international organizations gives priority to the broad context, object and purpose of the treaty and to the practice in the application of the treaty. Or, the model of interpretation of the European Convention of Human Rights extends the limits of sources of information of relevance for inter- 163 Ibid. 164 M.E. Villiger, supra note 1, at 114. pretation and prioritizes contemporary expressions of understanding of the text of the Convention. The model of interpretation of investment treaties prioritizes the ordinary meaning, context, consistent case law and scholarly writings.
Beside the nature and particular characteristics of the treaty, the choice of means of interpretation and attribution to them corresponding weight depends in some measure on the characteristics of the question which has to be answered by interpretation.
The model of interpretation in combination with particular characteristics of the question which should be answered by interpretation may produce an expectation in respect of the choice and weight of means of interpretation in the specified case. The ILC referred to the importance of the consistency in interpretation in the sense that the interpreter should consider previous assessments of significance of means of interpretation in comparable cases. 165 If an interpreter departs from previous assessments of means of interpretation in comparable cases, the public should expect the explanation.
